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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
CHARLES ROBERT CORTEZ AKA APPELL,
)
)
Defendant-Appellant.
)
__________________________________________)

NO. 48010-2020
ADA COUNTY NO.
CR01-19-28324
APPELLANT’S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Charles Robert Cortez appeals from the district court’s Judgment of Conviction and
Commitment. Mr. Cortez was sentenced to unified sentences of five years, with one year fixed,
following his guilty plea to unlawful possession of a firearm and a persistent violator
enhancement. He asserts that the district court abused its discretion because in light of the
evidence, including the mitigating factors present in his case, the ultimate sentencing conclusion
was unreasonable.
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Statement of the Facts & Course of Proceedings
On August 1, 2019 an Information was filed charging Mr. Cortez with unlawful
possession of a firearm. (R., pp.23-24.) Later, and Information, Part II, was filed adding a
persistent violator enhancement. (R., pp.30-31.) Following a trial, Mr. Cortez was found guilty
of the firearm change and entered a guilty plea the sentencing enhancement.

(R., p.92,

Tr. 1/10/2020, p.94, L.25 – p.97, L.25.)
At sentencing, the State recommended a unified sentence of ten years, with three years
fixed. (Tr. 5/1/2020, p.102, Ls.18-22.) Defense counsel requested that Mr. Cortez be placed on
probation or, alternatively, a period of retained jurisdiction, with an underlying sentence of five
years, with one year fixed. (Tr. 5/1/2020, p.115, L.18 – p.116, L.11.) The district court imposed
a unified sentence of five years, with one year fixed. (R., pp.157-59.) Mr. Cortez filed a Notice
of Appeal timely from the district court’s Judgment of Conviction and Commitment.
(R., pp.162-64.)

ISSUE
Did the district court abuse its discretion when it imposed, upon Mr. Cortez, a unified sentence
of five years, with one year fixed, following his conviction for unlawful possession of a firearm
and a persistent violator enhancement?

ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Mr. Cortez, A Unified
Sentence Of Five Years, With One Year Fixed, Following His Conviction For Unlawful
Possession Of A Firearm And A Persistent Violator Enhancement
Mr. Cortez asserts that, given any view of the facts, his unified sentence of five years,
with one year fixed, is excessive. Where a defendant contends that the sentencing court imposed
an excessively harsh sentence, the appellate court will conduct an independent review of the

2

record giving consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Cortez does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Cortez must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,
121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Mr. Cortez asserts in light of the
evidence, including the mitigating factors present in his case, the ultimate sentencing conclusion
was unreasonable and, as a result, the district court did not reach its decision by an exercise of
reason.
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In State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court noted that
family and friend support were factors that should be considered in the Court’s decision as to
what is an appropriate sentence. Mr. Cortez supplied the district court with numerous letters of
support. (PSI, pp.418-425, 595-605.)1 His neighbors took the time to write letters discussing
what a kind, polite, and helpful person is. (PSI, pp.418-425, 598-605.) He also has the support
of his parents, who think highly of him, despite the mistakes he has made in his life.

(PSI,

pp.212, 595-597.)
Additionally, Idaho courts have previously recognized that Idaho Code § 19-2523
requires the trial court to consider a defendant’s mental illness as a sentencing factor. Hollon v.
State, 132 Idaho 573, 581 (1999). Mr. Cortez has been previously diagnosed with bipolar
disorder, depression, and attention hyperactivity disorder. (PSI, p.216.) At the time of his
sentencing, he was taking Laduta daily.

(PSI, p.216.)

Despite receiving Social Security

Disability Benefits as a result of his mental health diagnoses (PSI, p.220), the DHW Mental
Health Examination Report failed to identify any serious mental illness and made “no further
mental health treatment recommendations” (PSI, p.233). Regardless, Mr. Cortez attributes his
recent criminal behavior, in large part, to a misjudgment about no longer needing to take his
mental health medication; a mistake he is prepared to address to insure he never goes off his
medications again. (Tr. 5/1/2020, p.117, L.1 – p.119, L.1.)
Idaho courts have held that substance abuse and a desire for treatment should be
considered as a mitigating factor by the district court when that court imposes sentence. State v.
Nice, 103 Idaho 89 (1982). Additionally, in State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the
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For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as “PSI” and referenced pages will correspond with the electronic page
numbers contained in this file.
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Idaho Court of Appeals reduced the sentence imposed, “In light of Alberts’ expression of
remorse for his conduct, his recognition of his problem, his willingness to accept treatment and
other positive attributes of his character.” Id. 121 Idaho at 209. Although Mr. Cortez initially
believed that he did not have an issue with alcohol (PSI, p.216), he has since recognized that he
needs to abstain from alcohol use (Tr. 5/1/2020, p.117, Ls.12-16). He has expressed remorse for
his criminal behavior, committed to staying sober and continuing his mental health medications
in the future, and a desire to become a productive member of society:
. . . I’ve been making mistakes all my life. Seems the harder I try, the
more I mess things up. I have good morals and sometimes my anger and lack of
impulse control get in the way of me always doing what is right. I am sorry for
who I’ve been the last eight months of so. I feel like a complete failure as a
husband and a father and as a son.
14 years ago I told myself I would stop doing meth, and still to this day
I’m clean off meth. Haven’t touched it; haven’t been around anybody who uses
it. I’ve kept my word to myself about that, and I will continue to do so.
Now I’m saying the same thing about drinking. I am done for good. I’m
sorry that it took me this long to open my eyes to the fact that I should no longer
be drinking alcohol.
I could benefit from anger management and NA/AA meetings. I’m not a
bad person. Life just gets the best of me sometimes, and it’s hard for me to deal
with at times.
I could use some new coping skills also. It would help if I stayed on my
meds. On or about May of last year I stopped taking my meds because I didn’t
think they were working or I needed them anymore. That was a huge mistake.
I don’t know why I need to learn from my mistakes the hard way, but
since I was released off of portable Breathalyzer, I felt like I was doing so good
that once again, I felt I didn’t need my meds anymore. So after I missed taking
them for a few times in one week, I stopped taking them altogether cold turkey,
which was a horrible lack of judgment on my part. In quitting cold turkey, I may
have contributed to those last two arrests.
I don’t know why I am so hardheaded and insist on learning the hard way.
I know if I had never stopped taking my meds, I would not be in front of you in
jail right now.
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If given a chance on probation, I promise to stick to my meds or anything
else, say clean and sober for the rest of my life. Freedom means more to me than
I have shown myself, my family, and the courts. I’m asking your Honor to grant
me one more opportunity at probation and at a prosocial lifestyle. I’m never
again going to take that for granted.
(Tr. 5/1/2020, p.117, L.1 – p.119, L.1.)
Based upon the above mitigating factors, Mr. Cortez asserts that the district court abused
its discretion by imposing an excessive sentence upon him.

CONCLUSION
Mr. Cortez respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 24th day of March, 2021.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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